
BITCOIN & BLOCKCHAIN –
ON THE WAY OUT OF THE 
BERMUDA TRIANGLE



• #1: unclear legal character – no definition

• #2: unexplained legal protection for players

• #3: missing interdisciplinary research 

• #4: no regulatory model



• Are cryptocurrencies really currencies? 

• functional approach - Yes

• source-related approach - No

• structural characteristics

• no official (private) origin



• NO MONEY, NO E-MONEY, NO OFFICIAL MEANS OF PAYMENT 

• no governmental emission 

• produced by “mining“ 

• production process 

• digital asset – digital product



• Definition ECJ: 

“virtual currency Bitcoin has no purpose other than to be a means of 

payment” and “is accepted by specific economic operators”

• not useful – falsifying



“a digital representation of value that is neither issued by a central bank 

or a public authority, nor necessarily attached to a fiat currency, but is 

accepted by natural or legal persons as a means of payment and can be 

transferred, stored or traded electronically”

+ private origin, tradeability

- concept as a means of payment not appropriate 



• not fixed yet!

• “virtual currencies' means a digital representation of value that is neither 
issued by a central bank or a public authority, nor attached to a legally 
established currency, which does not possess the legal status of currency or 
money, but is accepted by natural or legal persons as a means of exchange or 
for other purposes, and can be transferred, stored or traded electronically”

++ no currency in a legal sense, no money, no means of payment 
means of exchange



• private asset – private autonomy

• EU-wide protection by the fundamental right to property

• restrictions must be appropriate, proportionate and the 

most moderate means

• protection of legitimate expectation (high investments)!



• notion of goods fulfilled (no currency or money, 

but means of exchange)

• free movement of goods

• only restrictions if there are «mandatory requirements»

 e.g. potential restrictions of freedom of capital (f.e. Cyprus ‘12, 

Greece ‘15) not applicable 



• research platform

• interdisciplinary research (law, IT, finance, companies)

• development of legal framework

• elaboration of regulatory approaches

• bottom-up-approach/best practices
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Smart Law

Smart Tax

Smart Technology

Smart Finance

These renowned people contributed to the agenda:

Bundled Expertise in:Experts support the smartblockchain initiative
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• Methods:

• interdisciplinary collaboration among key players

• creative potential due to lack of bureaucratic burdens

• scientific focus guarantees objectivity and independence

• Targets:

• specific concepts

• Smart Regulation



• Smart Regulation!

• smart, modest and only the necessary minimum

• In this way: boost of innovation potential 

• Important contribution of Austria for the EU Council 

Presidency 2018



• based on Blockchain

• legal challenge in the future

• control, fulfilment and provision automatized by algorithms

• new regulations or interpretation of existing legal provisions?

• a-typical contracts evaluated case-by-case



• Who is legally liable for errors in the code? 

• How much control is still necessary?

• Data protection?

• Conflict with legal enforcement of the smart 
contracts?

• Practical issues (conventional contracts and 
their implicit contents)

• e.g. “you’ll use best efforts“



• problem: legal uncertainty with cryptocurrencies 

- negative impact on economic innovation

• solution: additional process of licence award

 innovative business model under strict supervision  

 boosting start-ups 



• subordinated loans due to legislative regulations

• subordinated creditors in an insolvency situation of the borrower

• high risk investment

• higher interest rates

• public offers  obligation to publish a listing prospectus

• prospectus approval



• Initial Coin Offering (ICO) or Initial Token Offering (ITO) 

• new form of enterprise and project financing

• based on Blockchain

• legal classification not fixed yet – possibly falling within the scope 

of securities, depending on the aim!



• offering of a new coin or token for sale or for exchange against other 

cryptocurrencies

• usually motivated to buy the coins/tokens in the hope of higher 

cryptocoin values than before

• gained money is used for the company’s needs

• Due to unregulated crypto-markets the values of the coins can increase 

exorbitantly as seen with Bitcoins.



• current situation: subordinated loans – little protection of investors

- heavy losses in an insolvency situation

• ICO: fairer solution for all parties

- value of coins restored, also in an insolvency situation!!

- Even if the company has dissolved, the coins continue to exist.

 a new way of crowdfunding!



Too complicated?

 www.ico-you-can.com

Provides first legal 

classification



• specialised in the law of Blockchain-based

technologies

• Regular online events concerning cryptocurrencies, 

Blockchain, ICO, etc.

Of Counsel @Stadler Völkel

Professor at the Institute 

for Constitutional and Administrative law in 

Vienna


